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U.S. House of Representatives 
10675 E. Northwest Highway, Suite 1685 
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Dear Congressman Hensarling: L. . . , .<<, . : .>  . , j  

Thank you for your letter on behaIf of your constituent, Ms. Gloria Meraz, regarding 
the Federal Communications Commission’s (Commission) recent amendment to the rules 
implementing the Telephone Consumer Protection Act of 1991 (TCPA). Specifically, 
Ms. Meraz expresses concern that the Commission reversed its prior conclusion that an 
“established business relationship” constitutes the necessary express permission to send an 
unsolicited facsimile advertisement. Ms. Meraz indicates that requiring such express 
permission to be in writing will place onerous burdens on associations that wish to fax their 
members. 

On September 18, 2002, the Commission released a Notice of Proposed Rulemaking 
(NPRM) in CG Docket No, 02-278, seeking comment on whether it should change its rules 
that restrict telemarketing calls and unsolicited fax advertisements, and if so, how. The NPRM 
sought comment on the option to establish a national do-not-call list, and how such action 
might be taken in conjunction with the national do-not-call registry rules adopted by the 
Federal Trade Commission (FTC) and the numerous state do-not-call lists. In addition, the 
Commission sought comment on the effectiveness of the TCPA’s unsolicited facsimile 
advertisement rules, including the Commission’s determination that a prior business 
relationship between a fax sender and recipient establishes the requisite cunsent to receive 
advertisements via fax. The Commission received over 6,000 comments from individuals, 
businesses, and state governments on the TCPA rules. 

The record in this proceeding, along with our own enforcement experience, 
demonstrated that changes in the current rules are warranted, if consumers and businesses are 
to continue to receive the privacy protections contemplated by the TCPA. As explained in the 
Commission’s Repod and Order released on July 3, 2003, the record indicated that many 
consumers and businesses receive faxes they believe they have neither solicited nor given their 
permission to receive. Consumers emphasized that the burden of receiving hundreds of 
unsolicited faxes was not just limited to the cost of paper and toner, but includes the time spent 
reading and disposing of faxes, the time the machine is printing an advertisement and is not 
operational for other purposes, and the intrusiveness of faxes transmitted at inconvenient times, 
including in the middle of the night. 
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As we explained in the Report and Order, the legislative history of the TCPA indicates 
that one of Congress’ primary concerns was to protect the public from bearing the costs of 
unwanted advertising. Therefore, Congress determined that companies that wish to fax 
unsolicited advertisements to customers must obtain their express permission to do so before 
transmitting any faxes to them. The amended rules require all entities that wish to transmit 
advertisements to a facsimile machine to obtain permission from the recipient in writing. 

The Commission’s amended facsimile advertising rules were initially scheduled to go 
into effect on August 25, 2003. However, based on additional comments received since the 
adoption of the July Report and Order, the Commission, on its own motion, determined to 
delay the effective date of some of the amended facsimile rules, including the elimination of 
the established business relationship exemption, until January 1, 2005. The comments filed 
after the release of the Report and Order indicate that many organizations may need additional 
time to secure this written permission from individuals and businesses to which they fax 
advertisements. Enclosed is a copy of the Commission’s Order on Reconsideration, released 
on August 18,2003. 

We appreciate Ms. Meraz’s comments. We have placed a copy of Ms. Meraz’s 
correspondence in the public record for this proceeding. Please do not hesitate to contact us if 
you have further questions. 

Sincerely, 

Chief 
Consumer & Governmental Affairs Bureau 

Enclosures 



JEB HENSARLING 
MEMBER OF CDNGIICSS 

TEXAS. 5m DISTBICT 

COMMITIE&B 

BUDGET 
FINANCIAL SERVICES 

rnaaington. DC 20515 

August 21,2003 

Ms. Diane Atkinson 
Congressional Liaison Specialist 
Federal Communications Commission 
445 12th Street, S.W., Room 8-C453 
Waskin@on,D.C. 20554 - I- 

? 
. -  

Re: Gloria Meraz 

Dear Ms. Atkinson: 

I have received the enclosed correspondence from a constituent. Since this issue falls under the 
jurisdiction of your agency, please review the information and forward your reply to my district 
office by facsimile at (214) 349-0738, or by mail at: 

10675 E. Northwest Highway 
Suite 1685 

Dallas, TX 75238 

Thank you in advance for your assistance. If you need any additional information please contact 
Margaret Smith of my s t f i t  (214) 349-9996. 

Yours Respectfully, 

& 
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JEB HENSARLING 
Member of Congress 

JWms 
Enclosure 
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August 7,2003 

Kcprcscntativc Jcb t(cnsarhg 
US. Housc of Reprcsenbtivcs 
Room 423 Csnon Ofiicc Bldg. 
W;i$hington, D.C. 20515 

Dcar Rcprcscnlativc 1 Iensdrling. 

On hchrl f orthc Texas Library Association (TU), I am writing to alcrt you of r a n t  acliuns tnkcn by lhc 
I'CC to amend tho rcgulations that implcmcnt Ihc Telcphonc Consumer Protcciion Act of 19931 (TCPA). Thc 
FCC has Jccidcd, without thc propL'r input from thc businmr and asmiation community. lo modQ thc cIimnt 
law hy doing away wilh thc "cstablishcd business rciationrhip" pmvisionpcrtaining Io 
This arncndmenl will placc uncmus adminisTrativc and economic butdcnr on associations by requiring 
" c ~ p i t ~ d  writtcn consent" tiom thcir own members prior to scndw a fax advcrtisemcnt. 

For 'ILA, this ruling would forbid us Tmm communicating with our mcmbcrs in ways that arc nonnal and 
cxpatcd. For cxamplc, wc would be unable tu scnd information about continuing ducalion opporluoitics. 
mcmkrship wncwal. and updates in scare and federal lawn and irgulations. As 8 charitable cdii(iZ1inilaI gmup, 
our mcmbcrr rcly on LIS to p v i d c  them with information. Sin* many or our members do no( ycl have cmail 
acccss, faxing information is by fw the bcst and most cost cffDclive solution for our omaniation. 

l h c  ncw FCC wading ortlu. TCPA prohibits any person or ntlily fmm sending my Tax that conlains an 
tIns.pliciwd advertiscrnml which is d c f d  as b n y  malerial advcniaing the mmmcrcial availsbility or qualiiy 
of zihy pmp~rly, good, or s e M c a  which is aanSmittd u) my pwon Without h a t  pmon's prior cxpms 
invilalion or permission." As a result, the wlablished husincsr mlalionship is IM longcr sumcient tu prrmit 
rams to bc transmitted. Associations and busincssa arc now faced with thc chnllcnging rtlministmiivc. lcgul. 
a n o m i c .  and record kcwing ramifiwtions that will arise thanks (0 fie new FCC changes. 

Thc p r o p a d  chanxes. which arc scheduled to go into cffcct on August 22,2003 ~ 30 days aRcr rhcy wen: 
published in chc I:cdcral Register on July 25.2003. will cvcatc E significant cconomic and bbor-inicnsivc 
budcn Tor the mirocintion comnriknity. Thc adjtrSlrncn1 io the TCPA will requiit signcd wriltcn conscnt lo 
dlow faxes to bc sent thal contain uosolicitcd adverliscmmlk. It would Cvcn rcquirc written conscnt Cor faxes 
pcrtainin8 to cvcnts such as annual meetings. 

advertiscmcnt5. 

With pcnaltics [caching S I  1,000 pcr authorid fax, this ir a burdcn chat few associations can finmeidly 
cndurc. l'hc proposed FC'C chsngcs arc a prime unmplc of an idea wllnc ihc disadvanlagcs and iininlcndcd 
fnnrcqucnccs far oiitwcigh the benefits. Plca~eJolll us in rcqucsting that thc FCC halt their efTOrl~ lo cl1aitgC 
the cumnl I'CPA. 

If you or your staff have any additional qocstions. plcnsc fccl frcc to contact me. We thank you for your 
Caiuidcntion of this mancr. 

Sinccrcly Yours, 


